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Court of Appeals of the District oft Columbia 

1 

No. 5129. 

G. G. Loehler Construction Co., Inc., Appellant, 

I 

vs. I 

Henry J. Auth and John N. Auti^. 

I 

_ 1 

I 

! 

a Supreme Court of the District of Coluipibia. 

No. 50239. Equity. j 

1 

G. G. Loehler Construction Co., Inc., plaintiff, 

vs. 1 

1 

Henry J. Auth, John N. Auth, Defen(|ants. 

United States of America, j 

District of Columhia, ss: \ 

Be it remembered. That in the Supreme Cour|: of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, thje following 
papers were filed and proceedings had, in the abpve-entitled 
cause, to wit: j 

1 Bill of Complaint. ! 

Filed September 7,1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 50239. Equity. | 

1 

G. G. Loehler Construction Co., Inc., Plajntiif, 

vs. i 

1 

Henry J. Auth, John N. Auth, Defendalnts. 

One. The Plaintiff, the G. G. Loehler Constrijction Co., 
Inc., is a corporation organized under the laws ofl the State 

1—5129 I 
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of Delaware, and is doing business, in the City of Wash¬ 
ington, District of Columbia, and alleges: 

Second. That the defendant, Henry J. Auth, is, upon in¬ 
formation and belief a citizen of the United States and a 
resident of the City of Washington, District of Columbia. 

Third. That the defendant, John X. Auth, is, upon infor¬ 
mation and belief, a citizen of the United States, and a resi¬ 
dent of the City of Washington, District of Columbia. 

Fourth. That the plaintiff, delivered one thousand 
shares (1,000) of the stock of G. G. Loehler Construction 
Co., Inc. of the par value of ten dollars, ($10.00) each, sub¬ 
scribed to by the defendant, Henry J. Auth, and which the 
defendant, has accepted; the defendant, has not paid for, 
and refuses to make the payment for the stock, although, 
frequently requested so to do. That no consideration has 
been paid or received by this corporation for the 1000 
shares of stock issued to and accepted by the defendant, 
Henry J. Auth, aiid there is now justly due and payable 
to the plaintiff, the sum of ten thousand dollars, 
($10,000.00). That the defendant is the treasurer of the 
plaintiff corporation. 

2 Fifth. That the plaintiff delivered five hundred 

(500) shares of the stock of the G. G. Loehler Con¬ 
struction Co., Inc., of the par value of ten dollars ($10.00) 
per share, subscribed to by the defendant, John X. Auth, 
and which the defendant, has accepted; the defendant, has 
not paid for and refuses to make the payment for the stock, 
although, frequently requested so to do. That no consid¬ 
eration has been paid or received by this corporation for 
the 500 shares of stock issued to and accepted by the de¬ 
fendant, John X. Auth, and there is now justly due and 
payable to the plaintiff, the sum of five thousand dollars 
($5,000.00). That the defendant is the vice-president of 
the plaintiff corporation. 

Sixth. That on to wit the 12th day of March 1928, there 
was conveyed to the defendants, Henry J. Auth and John 
XL Auth, property known as the Appeals Building, located 
at the Southwest Corner of Fifth and E Streets, X^orth- 
west, also known as and by 426 Fifth Street X'orthwest, in 
escrow, for the G. G. Loehler Construction Co., Inc., the 
said property has a value of approximately one hundred 
and fifty thousand dollars, ($150,000), with incumbrances 
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of about forty-five thousand dollars, ($45,000^00). That a 
demand has been made on the defendants to reconvey the 
said property to the plaintiff, but the demand, has been re 
fused by the defendants; the defendants have been and are 
collecting and retaining the rents received frdm this prop¬ 
erty, thereby depriving the plaintiff of moneyte and profits 
rightfully due it, and the defendants have refused to render 
an accounting 

Seventh. That while Henry J. Auth, was, (and still is 
acting as) Treasurer of the G. G. Loehler Construction Co., 
Inc.; and John N. Auth, was, (and still is actihg as (Vice- 
president of the G. G. Loehler Construction Co., Inc.; have 
made loans and advances to and on behalf of the 
3 plaintiff, corporation, and have retained to wit the 
amounts of five thousand dollars ($5,00(|.00), and to 
wdt three thousand dollars ($3,000.00), resp^ectively, as 
bonuses and commissions, which deductions an^ retentions 
of the amounts as bonuses and commissions, arej unlawfully, 
and illegally retained, and are in violations of >:he Code of 
Law’s, in and for the district of Columbia. | 

Eighth. That the defendants, seeking to injure and em¬ 
barrass the financial standing of this corporation, have 
sought to render impotent and to destroy its polw'ers to ob¬ 
tain credit, and have stated to various and sundlry persons,, 
that they, meaning the defendants, Henry J.j Auth and 
John N. Auth, w’ould go into bankruptcy, thereby leaving 
the corporation in an impossible position to pay its just 
obligations, inasmuch as the defendants, w^ere^ treasurer 
and vice-president of the said plaintiff; and the defend¬ 
ants, have by their conduct and actions aforesaiq, impaired 
and injured the capacity of the plaintiff to boripow or ob¬ 
tain further credit, and have by the actions allegjed injured 
this corporation to the extent of tw’o hundredl and fifty 
thousand dollars, ($250,000.00); wdierefore the plaintiff de¬ 
mands judgment in the sum of $250,000.00. j 
Wherefore, the premises considered, the plaintiff, prays: 
One. That process may issue against the defendants and 
each of them commanding their appearances herein and 
answ’er to this Bill of Complaint. 1 

Twro. That if the defendants hereto respective!}! shall not 
file answ’ers or in answ^ering should fail to state| fully the 
matters and things relevant to the plaintiff’s riglht herein 
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concerning which the plaintiff is without full infor- 

4 mation, that the plaintiff may have discovery of the 
defendants, ’ and the defendants be required to 

answer such interrogatories as may be filed herein. 

Three. That the' defendants be required to pay for the 
stock subscribed by each one. 

Four. That the defendants be enjoined temporarily and 
permanently from disposing or in any way incumbering 
the premises conveyed in escrow for the benefit of the 
G. G. Loehler Construction Co., Inc., and that the defend¬ 
ants be directed to reconvey the said premises known as 
the Appeals Building to the plaintiff. 

Five. That the defendants be required to return to the 
plaintiff all monies and profits received as bonuses and 
commissions, from the plaintiff, on loans made for and in 
behalf of the plaintiff, and all unlawful retentions of 
monev. 

Six. That the amounts justly and lawfully due from the 
defendants to the plaintiff may be ascertained by this 
Honorable Court, and to this end that all necessary in¬ 
quiries be made and accounts stated under its direction. 

Seven. That this ]:>laintiff may have such other and fur¬ 
ther relief or decree in the matter as to this Court may seem 
just and proper. 

G. G. LOEHLER CONSTRUCTION 
CO., INC., 

By G. G. LOEHLER, 

President, 

ALFRED CERCEO, 

Attorney for Plaintiff. 

Alfred Cerceo, National Metropolitan Bank Building, 
Washington, D. C. 

5 District of Columbia, ss. 

I, G. G. Loehler, being first duly sworn depose and say 
that I am President of the G. G. Loehler Construction Co., 
Inc., and that I have read the bill of complaint by me sub¬ 
scribed as President of said Corporation, and that the 
matters and things therein stated, I verily believe to be 
true. 

' G. G. LOEHLER, 


HENRY J. AUTH AND JOHN N. AUTHJ 
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Subscribed and sworn to before me this 7tl| day of Sep¬ 
tember A. D. 1929, 

FRANK E. CUNNINGIHAM, 

! Clerk, 

By JOHN W. GARDNER, I 

J^sst, Clerk. 

Motion of Defendant John N. Autli to Dis7)).iss Bill. 

Filed September 28, 1929. 1 

« * « * # # I * 

And now comes the defendant, John N. AutlJ, and moves 
the court to dismiss the Bill of Complaint filed perein: 

1. Because the plaintiff has not in and by its said bill 
made or stated such a case as entitles it to the relief therein 
sought or any relief against him as to the matters contained 

in the said bill or anv of such matters. ! 

•/ 

2. Because of the alleged matters set forth iii the plain¬ 
tiff’s bill it has a plain and adequate remedy at jlaw. 

3. Because it appears in and from the said tjill that the 
same is exhibited against this defendant and f;he several 
other persons named therein as defendants fior distinct 
matters and causes, in several whereof, as appears by the 
said bill, this defendant is not in any manner interested or 
concerned, and that the said bill is altogether miiltifarious. 

4. That it does not appear in and by tlje said bill 
6 that the conveyance of the real estate referred to in 
the sixth paragraph of the said bill to this .defendant 
and one Henry J. Auth was conveyed to them or |is held by 
them or either of them by any written declaration of trust 
or under any written agreement whatsoever as required by 
section 1118 of the Code of Laws of the District of |Columbia 
or the Statute of Frauds. 1 

TOBRINEE & GRAHAM, 
By LEON TOBRINER,; 

Attorneys for the Defendant John A'. Auth. 

Tobriner & Graham, Suite 932 Southern Building, 

Washington, D. C. j 

I 

To Alfred Cerceo, Esq., | 

National Metropolitan Bank Bldg., 1 

Washington, D. C.: ! 

Please take notice that the foregoing demurre| will be 
for hearing on Friday, the fourth day of Octobejr, A. D. 
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1929, at ten o’clock A. M., or as soon thereafter as it may 
be reached on the regular call of the Court to which it may 
be assigned. 

TOBRIXER & GRAHAM, 
By LEON TOBRIXER, 

Attorneys for the Defendant John N, Auth, 

Copv received. 

ALFRED CERCEO, 

Attorney for Plaintiff, 

7 Motion of Defendant Henry J. Auth to Dismiss Bill, 

Filed September 28, 1929. 
******* 

And now comes the defendant, Henry J. Auth, and moves 
the court to dismiss the Bill of Complaint tiled herein: 

1. Because the plaintiff has not in and by its said bill 
made or stated such a case as entitles it to the relief therein 
sought or any relief against him as to the matters con¬ 
tained in the said bill or anv of such matters. 

2. Because of the alleged matters set forth in the plain¬ 
tiff’s bill it has a plain and adequate remedy at law. 

3. Because it appears in and from the said bill that the 
same is exhibited against this defendant and the several 
other persons named therein as defendants for distinct 
matters aud causes, in several whereof, as appears by the 
said bill, this defendant is not in any manner interested or 
concerned, and that the said bill is altogether multifarious. 

4. That is does not appear in and by the said bill that the 
conveyance of the' real estate referred to in the sixth para¬ 
graph of the said bill to this defendant and one John X. 
Auth was conveved to them or is held bv them or either of 

*1 V 

them by any written declarant ion of trust or under any 
written agreement whatsoever as required by section 1118 
of the Code of Laws of the District of Columbia or the 
Statute of Frauds. 

i TOBRIXER & GRAHAM, 

Bv LEOX TOBRIXER, 

Attorneys for the-Defendant Henry J. Auth, 

Tobriner & Graham, Suite 932 Southern Building, 
Washington, D. C. 
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To Alfred Cerceo, Esq., j 

8 National Metropolitan Bank Bldg., j 

Washington, D. C.: I 

Please take notice that the foregoing denjurifer will be 
for hearing on Friday, the fourth day of October, A. D. 
1929, at ten o ’clock A. M., or as soon thereafter a^ it may be 
reached on the regular call of the Court to whi|ch it may 
be assigned. ! 

TOBRINER & GRAHAM, 
By LEON TOBRINERi 
Attorneys for the Defendant Henry tf. Auth, 

Copy received. 

ALFRED CERCEO, 

Attorney for Plaintiff. 

Order Sustaining Motion to Dismiss. 

Filed October 11, 1929. 

* # # * ■*. I # 

I 

This Cause coming on to be heard upon the defendant’s 
motion to dismiss the plaintiffs bill and having been ar^ed 
by Counsel for the respective parties 

It is by the Court this 11th day of October A| D 1929— 
ordered—that the said motion be granted and that plaintiffs 
bill be and the same is hereby dismissed with costs. 

By the Court: 

WEXDEL P. STAFFO|lD, 

Justice. 

From this order of dismissal the plaintiff notes an appeal 
to the Court of Appeals, bond on appeal $50, cash $100 bond 

WENDEL P. STAFFORD, 

justice, 

I 

9 Memorandum. | 

November 4, 1929.—$50 deposited in lieu of | Bond on 
appeal. 

Assignment of Errors. 

Filed November 9, 1929. 




* 


Now comes the plaintiff, G. G. Loehler Construction Co., 
Inc., and assigns for errors that the Court erred—j 
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1. In dismissing the bill of complaint because a cause 
of action is stated therein entitling the plaintiff to the 
relief sought. 

2. In dismissing the bill of complaint on the grounds of 
multifariousness. ■ The rules permit the inclusions of more 
than one cause of action in equity. 

3. In dismissing the bill of complaint because the bill 
states facts establishing a resulting trust in favor of the 
plaintiff. 

ALFRED CERCEO, 
Attorney for Plaintiff, 

Designation of Record, 

Filed November 9, 1929. 

• ««*#*# 

The plaintiff having perfected an appeal to the Court of 
Appeals of the District of Columbia, in the above entitled 
cause, the Clerk of this Court is requested to kindly prepare 
and make part of this transcript of record on appeal in this 
cause the following papers: 

1. Original Bill of Complaint filed September 7, 1929. 

2. Motions of Defendants to dismiss bill, filed September 

28, 1929. 

10 3. Order dismissing bill of complaint and notice 

of appeal, October 11, 1929. 

4. Cash deposit of $50.00, filed November 4, 1929. 

5. This designation. 

ALFRED CERCEO, 
Attoryiey for Plahitiff. 


11 Supreme Court of the District of Columbia 

United States of Aivierica, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 10, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 50239 in Equity, wherein G. G. 




HENRY .1. AUTH AND JOHN N. AUTH.l V 

I 

1 

Loeliler Construction Co. Inc. is PlaintilT ailid Henry J. 
Auth and John N. Autli are Defendants, as jhe same re¬ 
mains upon the files and of record in said Coulrt. 

In testimony whereof, 1 hereunto subscrilie my name 
and affix the seal of said Court, at the City of KVashington, 
in said District, tliis 9th day of December, 192t|). 

[Seal Su])reme Court of the District of Columlua.] 

1 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columl)ia Supji'eme Court. 
No. 5129. (5. G. Loehler Construction Co., Inc[, appellant, 

vs. Henry J. Auth and John N Auth. Court bf Appeals, 

District of Columbia. Filed dan. 15, 1930. i Henry W. 

1 

Hodges, Clerk. | 
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JANUARY TERM, 1930 


JNo. 5129 


G. G. Loehler Construction Co., Inc., App^ellant, 

vs, 

Henry J. Auth and John N. Auth, 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

I 

COLUMRIA ! 


BRIEF FOR APPELLANT 


STATEMENT I 

1 

This is an appeal from a final decree of the Sijipreme 
Court of the District of Columbia sustaining a motion 
to dismiss and dismissing an equity bill (page 8 of 
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the record) which the plaintiff, G. G. Loehler Con¬ 
struction Co., Inc., filed, seeking the payment for 1000 
shares of stock and 500 shares of stock of the plain¬ 
tiff corporation of the par value of $10.00 TEN 
DOLLARS, each ^issued and accepted by the defend¬ 
ants Henry J, and John N. Auth respectively. De¬ 
mand was made of the defendants for the amounts of 
$10,000.00, TEN THOUSAND DOLLARS AND $5,- 
000.00, FIVE THOUSAND DOLLARS, but payment 
has been refused by the defendants. The defendants, 
Henry J. Auth and John N. Auth, are the treasurer 
and vice-president of the plaintiff corporation re¬ 
spectively. 


The bill further alleges that on the 12th day of 
March 1928, there was conveyed to the defendants, 
Henry J. and John N. Auth, the treasurer and vice- 
president respectively of the G. G. Loehler Construc¬ 
tion Co., Inc.^ the plaintiff herein, property known by 
street number 426 Fifth Street, Northwest, also known 
as the Api)eals Building, in escrow for the plaintiff 
corporation, G. G. Loehler Construction Co., Inc. That 
the said property is worth approximately $150,000.00, 
ONE HUNDRED AND FIFTY THOUSAND DOL¬ 
LARS, with a deed of trust thereon of about $45,- 
000.00, FORTY-FIVE THOUSAND DOLLARS. That 
the defendants have refused to reconvey the property 
to the plaintiff, and are collecting and retaining the 
rents therefrom. The defendants refused to turn over 
to the plaintiff rents collected or to render an account¬ 
ing therefor. 




The defendants are also charged in the| bill that 
^vhile acting as treasurer and vice-presidejnt of the 
]daintiff corporation, to having loaned monjev to the 
T>laintiff corporation and retaining for bo4uses and 
commissions an amount totaling $8,000.0d EIGHT 
THOUSAND DOLLARS, and that the retention of 
the amount is in violation of the Code of Lajws of the 
District of Columbia, prohibiting usury. j 


The defendants are charged with having fought to 
destroy the corporation through the wilful spreading 
of false and wicked reports as to the condition of the 
plaintiff corporation, for which conduct on the part 
of the defendants, judgment is demanded in the 
amount of $250,000.00. j 


It is prayed in the bill that relief be granted, order¬ 
ing tlie defendants to pay for the stock subscribed 
and issued to them. That they be enjoined | tempor¬ 
arily and permanently from disposing or in j anyway 
incumbering the premises conveyed in escrovj for the 
benefit of the G. G. Loehler Construction Co., Inc., 
and to be directed to reconvey the said projierty to 
tlie plaintiff corporation. That an accounting be 
had to determine the amounts due plaintiff (Corpora¬ 
tion for amounts erroneously paid as bonuses, and 
for rents and profits collected and retained! by the 
defendants and rightfully due the plaintiff-qorpora- 
tion. ! 


The court dismissed the bill on the motiofi of the 
defendants (record pages 5 and 6) and the plaintiff- 
corporation noted an appeal to the Court of Appeals 





of the District of Colnmhia, from the said order of 
dismissal. 


FACTS ARE ADMITTED 

Inasmuch as the case was before the court on mo¬ 
tion to dismiss, all material traversable allegations 
well pleaded in the bill and all fair and reasonable in¬ 
ferences therefrom are to ])e taken as admitted and 
true for the p^irpose of the disposition of this case. 

The motion to dismiss is to be treated as a general 
demurrer, which admits as true the facts alleged in 
the bill. Under Equity Rule 29 (198 Fed. xxvi, 115 
C. C. A. xxvi) a motion to dismiss the bill of complaint 
must be denied, unless the motion clearly discloses 
that on the allegations of the bill, which are taken as 
true, it must be dismissed on final hearing for want 
of equity. See footnote to rule 29 in Hopkin’s New 
Equity Rules, 3rd Edition; Okeefee vs. New Orleans 
(D. c!) 273 Fed. 560, and (C. C. A.) 280 Fed. 92, E. B. 
Badger Co., ol al, etc., 282 P\m1. 115. 

PLEADING 

Under Now Equity Rule 29 (198 Fed. xxvi, 115 C. 
C. A. xxvi). Equity Rule 28, of the Supreme Court of 
the District of (Columbia, the motion can question the 
bill for nonjbinder, misjoinder, or insufficiency of fact 
to constitute a valid cause of action. The motion ques¬ 
tions the bill of complaint in this cause for insuffi- 
ciencv of fact to constitute a valid cause of action, and 
this is the only question now before the court. Tilden 
et al vs. Barber et al, 227, Fed. 1010. 
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ASSIGNMENT ONE j 

I 

j 

THE COURT ERRED IN DISMISSERG THE 
BILL OF COMPLAINT BECAUSE A CAlUSE OF 
ACTION IS STATED THEREIN EN'^ITLING 

THE PLAINTIFF TO THE RELIEF SOl|GHT. 

1 

I 

The bill of complaint prays that the defeijidants be 
enjoined from disposing of the premises jiescribed 
therein, and for the Court to declare a resulting trust 
in favor of the plaintitf. The bill further stiates that 
the defendants are collecting and retaining t|he rents, 
facts which entitle the plaintiif to an accounting. 
Brainard vs. Buck, 184 U. S. 84; Mollohan vs. 'Masters, 
45 App. D. C. 414; Kidwell vs. White, 44 A]j)p. D. C. 

600. j 

I 

Facts are alleged entitling the plaintiff t^ a dis¬ 
covery, Brown vs. Swann, 10 Pet. 497; Curijiden vs. 
Middleton, 232 IT. S. 633, aft. 37 App. D. C.; 4®ber vs. 
Probey, 44 App. D. C. 375. i 

1 

j 

THERE IS XO ADEQUATE REMEDY AT LAW 

1 

I 

Lack of adequate remedy at law justifies equity in 
taking jurisdiction, Kessler vs. Eldred, 206 Uj S. 285. 

I 

1 

THERE IS A CHARGE OF FRAUD IN THfc BILL 

I 

1 

The bill alleges that the defendants commlitted a 
fraud upon the plaintiff. As defendants failed to 
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answer and deny the allegations, they are, therefore, 
presumed to be true. 

» 

Equity will witli unvarying uniformity afford relief 
where there is a charge of fraud, whether proven or 
admitted. Atkins vs. Dick, 14 Pet. 114; Fahrney vs. 
Kelly, 102 Fed. 415: 

From time immemorial equity has had jurisdiction 
of fraud, misrepresentation and concealment; and it 
does not depend on discovery. Jones vs. Bolles, 9 
Wall. 364; Rochester German Ins. Co., vs. Schmidt, 
126 Fed. 1002; Schmidt vs. West, 104 Fed. 274. 

EQUITY HAS JURISDICTION 

* 

The failure of the owner of premises to invest 
another with the legal title in accordance with a parol 
agreement under which possession has already been 
transferred, and his transfer of the legal title to a 
third party, in violation of his agreement and with 
intent to defraud the promisee, is such a wrong as 
will entitle the latter to a decree specifically declaring 
that the grantee holds the title in trust for him. 
Whitney vs. Hay, 181 U. S. 77, 15 App. D. C. 164. 

When property is obtained through unconscionable 
acts, equity 'will impress a constructive trust. Moore 
vs. Crawford, 130 U. S. 122. 

Chancery has jurisdiction to enforce a resulting 
trust. Hopkins vs. Grimshaw, 165 U. S. 342. 

Where, according to sound principles of equity, a 
trust exists, or a person seeks to enforce an equitable 
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right to the specific performance of an agreement to 
create a trust, a court of equity will graint relief. 
Neves vs. Scott, 13 How. 268. j 

Townsend vs. Vanderw’erker, Appeal ^rom The 

Sup. Ct. Dt. of Columbia, 160 U. S. 171. I 

1 

A court of equity in the District of Columbia 
may take jurisdiction of a bill brought against the 
administrator and heirs of an intestate,] alleging 
a ver])al agreement bet'ween the interstate and the 
plaintiff by which the plaintiff was to cbntribute 
one-half of the cost of a tract of land pid of a 
dwelling house to be erected thereon, an^ the in¬ 
terstate, after entering on the property!, was to 
convey to him a half interest therein, and setting 
forth his performance of his part of tlije agree¬ 
ment, and her repeated recognition of he^ obliga¬ 
tion to perform her part thereof, and lifer death 
without having done so after having mortgaged 
tlie property for a debt of her own, and praying 
for an accounting, and a decree directing pay¬ 
ments to the plaintiff of a one-half of the value of 
the real estate and improvements, and aj sale of 
the same; and the court may decree spefeific per¬ 
formance of so much of the contract proved as 
can be enforced, and compensation to the jilaintiff 
in damages for the deficiency. ! 

Hr. Justice Brown: “We do not think|the bill 
is open to the charge of multifariousness, j While 
the tenth paragraph sets out a verbal agreement 
to convey an interest in land, and the pijayer is 
for the payment of a certain amount of 'money, 
the discrepancy is explained by the fact that, in 
view of the trust deed to White, a decrefe for a 
half interest in the land will fail to satisfy plain- 
titf's claim, and that his lien is claimed to 1 extend 
not merely to the half interest but to thfe whole 
property, to satisfy her promise to convey i to him 
a moiety of its unencumbered value.” j 





ASSIGNMENT TWO 


THE COURT ERRED IN DISMISSING THE 
BILL OF COMPLAINT ON THE GROUNDS OF 
MULTIFARIOUSNESS. THE RULES PERMIT 
THE INCLUSION^ OF MORE THAN ONE CAUSE 
OF ACTION IN E^QUITY. 

The rules of Court permit multifariousness, Equity 
Rule 19, of the Rules of the Supreme Court of the Dis¬ 
trict of Columiba, (Federal Equity Rule 26; 201 Fed. 
118). The only restrictions are that each cause must 
be one cognizable in equity, that the different rights of 
action all belong to the plaintiff, or if more than one, 
to the plaintiffs jointly. Eclipse Machine Co. vs. 
Harley-Davison Motor Co., 244 Fed. 483. 

A Bill is not multifarious which presents a common 
point of litigation, the decision of which will affect 
the whole subject matter and will settle the rights of 
all parties to the suit. Elder vs. Western Mining Co. 
267 Fed. 966; Rogers vs. Penobscot Mining Co., 154 
Fed. 606. The bill in the present case seeks the estab¬ 
lishment of a resulting trust in favor of the plaintiff 
against both idefendants. The property was conveyed 
to the defendants to be held in trust for the plaintiff, 
the defendants being jointly liable for the return of 
this property. They are^therefore, properly joined as 
defendants. There is a common point of litigation 
against bothi defendants to be settled in one suit. 

The bill also prays for money judgment for shares 
of stock of the plaintiff corporation delivered to the 
defendants; bonuses and interest unlawfully retained 
and damages. 
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Where fifteen claims which had been adjusted by an 
insurance company are joined in the same bill, and 
much inconvenience and vexation prevented^ a suffi¬ 
cient ground for resorting to equity is showlii. Gar¬ 
rison vs. Memphis Insurance Co. 19 How. 312'^ 

1 

I 

An amendment to a bill by the United Stated against 
a surety on an official bond, setting up an a4ditional 
claim against him on another bond, does not ntiake the 
bill multifarious. U. S. vs. Beede, 180 U. S. 3^3. 

A bill is not multifarious which presents a Common 
point of litigation the decision of which will aifect the 
wffiole subject matter and will settle the rights of all 
parties to the suit. Rogers vs. Penobscot Mjin. Co., 

154 Fed. 606. j 

1 

I 

A court of equity has jurisdiction of an action which, 
in addition to recovery of money, seeks to establish a 
trust in favor of the plaintiff and to obtain a jsale of 
the property to satisfy his claim. Townsend vs. 

Vanderwerker, 160 U. S. 171. j 

1 

I 

I 

Burlington Savings Bank vs. Clinton, 106 F^d. 269. 

‘‘Under equity rule 26 (201 Fed. 118) providing 
that several defendants ;may be joined to p^*omote 
administration of justice, etc., three corpoij-ations 
were properly made parties defendant i^ suit 
seeking their dissolution under Sherman Anti- 
Trust Act., * * * and Clayton Act., where trans¬ 
actions involved all related to conducting fish busi¬ 
ness in Boston and were so interwoven that three 
suits instead of one would cover substantially 
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same ground and occassion unnecessary expense. 
U. S. vs. iXew England Fish Exchange et al, 258 
Fed. 732. (1919.)^’ 

‘‘Multifariousness of x)ersons and causes of ac¬ 
tion is largely a matter of convenience. Ordinar¬ 
ily, if there is equity in the bill a motion to dis¬ 
miss the entire bill on the ground of multifarious¬ 
ness of person or causes of action should be 
denied, unless it appears that the multifarious¬ 
ness will interfere with the convenient administra¬ 
tion of justice.’’ Commondores Point Terminal 
Co., vs. lludnall, 283 Fed. 150.” 


ASSIGNMENT THREE 

THE COURT ERRED IN DISMISSING THE 
BILL OF COMPLAINT BECAUSE THE BILL 
STATES FACTS ESTABLISHING A RESULT¬ 
ING TRUST IN FAVOR OF THE PLAINTIFF. 


The Code of laws for the District of Columbia, pro¬ 
vide : 


Sec. 1118. Declaration of trust. All declara¬ 
tions or creations of trust or confidence of any 
lands, tenements, or hereditaments shall be mani¬ 
fested and ])roved by some writing signed by the 
party who is hy law eiialfied to declare such trust 
or ])y his last will in writing, or else they shall be 

utterlv void and of none effect. 

* 

Ail grants and assignments of anv trust or con- 
fidence ^hall likewise, be in writing, signed by the 
party granting or assigning the same or by such 
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last will or devise, or else shall likewise bfe utterly 
void and none effect. j 

Where any conveyance shall made 

I 

of any lands or tenements by wthich a 
trust or confidence shall or ma3^ arise 
by the implication or construcl|ion of 
law, or be transferred or extingjiished 
by an act or operation of law, th^n and 
in every such case such trust oir con¬ 
fidence shall be of the like for<|e and 
effect as the same would have bleen if 
this statute had not been made. ; 

I 

I 

1 

I 

STATUTE OF FRAUD DOES NOT OPERATE 

* WHERE THERE IS PERFORMANCE 

1 

I 

In the instant case the property known as tjhe Ap¬ 
peals Building, was conveyed to the defendai|its for 
the benefit of the plaintiff. The defendants ha'^te been 
requested to turn over the said property to tljie real 

ownier, which request has been refused. j 

1 

The statute of Fraud is no bar in this case was 
said by Mr. Justice Sanborn, in Horton vs. Ste^yer, 
175 Fed. 756: j 

1 

‘^And an oral agreement to devise real'prop¬ 
erty, or real and personal property, is void junder 
the statute of frauds * * *. | 
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“There is an exception to this rule. It is that 
part performance of such an agreement by de¬ 
livery of possession of the property to the pro¬ 
posed devisee, or by other similar acts which are 
unavoidably referable to the contract, will take 
it out of the statute, as they will other parol con¬ 
tracts to sell land. Townsend vs. Vanderwerker, 
160 U. S. 171,16 Sup. C. 258, 40 L. Ed. 383; Young 
vs. Young, 51 N. J. Eq., 491 27 Atl. 627; Soper vs. 
Galloway, 129 Iowa, 145, 105 N. W. 399.’’ 


VALID TRUST MAY BE CREATED BY PAROL 

A valid trust may be created and proved by parol. 
Townsend vs. Vanderwerker, 160 U. S. 171; Hirsh vs. 
Auer, 146 N. Y. 13, 40 N. E. 397; Matter of Carpenter, 
131 N. Y. 86, 29 N. E. 1005. * * * 


“Equity considers things directed or agreed to be 
done as having been actually performed, where noth¬ 
ing has intervened w’hich ought to prevent a perform¬ 
ance.” Craig vs. Leslie, 3 Wheat. 563, 4 L. Ed. 460; 
Taylor vs. Longworth, 14 Pet. 172, 10 L. Ed. 405.” 

“A conveyance from trustees, which ought to have 
been made, will be considered by a court of equity as 
having been made.” Morris vs. United States, 174 
U. S. 196, 19 Sup. Ct. 649, 43. L. Ed. 964.” As was 
statM by Mr. Justice Ray, in In Re MacGougal, 175 
Fed. 400.” 

No technical language is necessary to the creation 
of a trust, and a devise accompanied by words impera¬ 
tive, expressing a wish or recommendation that devisee 
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will apply it to the benefit of others may ereat^ a trust. 
Colton vs. Colton, 127 U. S. 300. 1 

I 

In the District of Columbia it is the rule thjat when 
upon a purchase of real estate the conveyancje of the 
legal title is to one person while the consideijation is 
paid by another, an implied or resulting trust arises, 
which may be shown by parol proof; and the Igrantee 
in the conveyance will be held, on such evidence as 
trustee for the party from whom the consideration 
proceeds, whose right will be enforced as against those 
claiming under the record title. Smithsonian Institute 
vs. Meech, 169 U. S. 398. Brainard vs. Buck, 1^4 IT. S. 
99. j 

! 

Where a purchaser of property, who pays the 
consideration therefor, causes it to be convcfyed to 
another, with intention that it shall be l|eld in 
trust for the benefit of third persons, wh^h in¬ 
tended trust fails because not declared ip con¬ 
formity to the statute of frauds, the granteje does 
not take the beneficial interest in the properjty but 
a resulting trust results in favor of thej pur¬ 
chaser.” In re Davis, 112 Fed. 129. j 

i 

i 

1 

Where the purchase money is all paid by onp, and 
the property is conveyed to another, there is a result¬ 
ing trust in favor of the party paying. Olcott vs. 
Bynum, 17 Wall. 44; Ducie vs. Ford. 138 U. S. 5^7. 

I 

I 

Where one party has acquired the legal titjle to 
property to which another has the right, a cou^t of 
equity will convert him into a trustee of the j true 
owner, and compel him to convey the legal f:itle. 
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Stark vs. Stark 6 Wall. 402; Monroe Cattle Co. vs. 
Becker, 147 IT. S. 47. 


If one obtains the title to land by artifice or conceal¬ 
ment, equity will impress upon the land in his hands a 
trust in favor of the party justly entitled thereto, and 
will order the trust executed by a conveyance. Felix 
vs. Patrick, 145 U. S. 317; Angle vs. Chicago & St. 
P. M. & O. R. Co., 151 IT. S. 1; ^loore vs. Crawford, 
130 U. S. 122. 


Where a party obtains an advantage by fraud, he is 
regarded as the trustee of the party defrauded, and 
compelled to account. Wheeler vs. Sage, 1 Wall. 518. 

The Court erred in dismissing the bill of complaint. 
If the action should have been filed in the law side of 
the court, the Court in accordance with Section 1535b, 
Code of Law for the District of Columbia, which pro¬ 
vides that the judge presiding in special term, circuit 
or equity, as the case may be, shall order such case to 
be transferred to such other special term accordingly. 
There is nothing in this section which gives the court 
any discretion, it is mandatory. However, it is con¬ 
tended that equity has jurisdiction in this matter. 

The judgment of the Supreme Court of the District 
of Columbia was erroneous and should be reversed. 

Respectfully submitted, 

Alfred Y. Cerceo, 

I Francis G. Matson, 

I Attorneys for Appellant, 
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IN THE 


1 


Court ot Btotnct of Cdfumfita 

I 

JANUAR't TERM, 1930. j 


No. 5129. 


G. G. Loehler Construction Company, iInc., 

Appellant, 1 

vs. I 

Henry J. Auth and John N. Auth, Appkllees. 


Appeal from the Supreme Court of i^iHe 
District of Columbia. I 


BRIEF FOR APPELLEES. 


PRELIMINARY STATEMENT, j 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia dismissing a bill 
in Equity filed by the G. G. Loehler Construction Com¬ 
pany, against Henry J. Auth and John N. Auth. The 
bill sought the following relief; l 


1. The recovery of Ten Thousand Dollars ($10,000) 
from the defendant Henry J. Auth, alleged to be due 
and owing the corporation plaintiff on account of a 
stock subscription for One Thousand (1,000) shares of 


its capital stock of the par value of Ten Dollai^ 


($10.00) each. 

2. The recovery from the defendant, John N. Auth, 
of the sum of Five Thousand Dollars ($5,000.00) al¬ 
leged to be due and owing the corporation plaintiff on 
account of ai subscription for Five Hundred (500) 
shares of the capital stock of the plaintiff corporation 
of the par value of Ten Dollars ($10.00) per share. 

3. A temporary and permanent injunction against 
disposing of or in any way encumbering certain real 
estate alleged to have been conveved to the defendants 
Henrv J. Auth and John N. Auth in escrow for the 
plaintiff, a reconveyance of same to the plaintiff, and 
an accounting to the plaintiff for the rents and profits 
of said real estate. 

4. The recovery of Five Thousand Dollars ($5,000) 
from the defendant Henry J. Auth alleged to have 
been illegally retained by him as a bonus and com¬ 
mission on loans and advances made to said plaintiff 
corporation. 

5. The recovery from John N. Auth of the sum of 
Three Thousand Dollars ($3,000.00) alleged to have 
been retained by him as an illegal bonus and commis¬ 
sion on loans and advances made to and on behalf of 
the plaintiff corporation. 

G. The recovery of Two Hundred Fifty Thousand 
Dollars ($250,000.00) from the defendants Henry J. 
Auth and John N. Auth alleged as damage to the plain¬ 
tiff corporation by reason of statements, alleged to 
have been made by Henr\" J. Auth and John N. Auth 
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to various persons for the purpose of embarrassing 
and impairing the credit of plaintiff corporation, that 
they, the said Henry J. Auth and John N. Auth, being 
officers of the corporation would go into baiikruptcy. 

To the bill as filed, defendants severally injterposed 
motions to dismiss upon the following grounds; 

1. That the bill stated no case for relief in equity 
upon the matters and things alleged therein, j 

2. Because for the alleged matters set forth jplaintiff 
had a plain and adequate remedy at law’. 

3. Because the said bill exhibited several and dis¬ 
tinct causes of action in w’hich the other part^’ defen¬ 
dant w’as not in any manner interested or coipcerned, 
and therefore said bill w’as multifarious. j 

4. That it did not appear from said bill that the con¬ 

veyance of real estate referred to in the lixtjli para¬ 
graph thereof w’as conveyed to defendants or held by 
them under any w’ritten'declaration of trust as required 
by section 1118 of the Code of Law’s for the district 
of Columbia. ! 

i 

After hearing argument upon the bill and mbtion to 
dismiss the low’er court granted the same and from this 
order plaintiff now’ appeals. 

Appellant’s statement of the facts on page^ three 
and eleven of its brief is inaccurate in several respects. 

1. There is no allegation in its bill that the Alleged 

retention of bonuses by defendant w’as in cont|raven- 
tion of the law’s prohibiting usury. | 

2. The defendants are not charged in said Ipill, as 
alleged in appellant’s brief, w’ith the ‘Svilful spread¬ 
ing of false and wicked reports as to the conditiion of 
plaintiff corporation” but are charged with leaking 

statements that thev themselves w’ould go into I bank- 

I 

ruptcy. I 
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3. There is no allegation that the real estate in ques¬ 
tion was conveyed to defendants “for the benefit of 
the plaintiff.” 


ARGUMENT. 

I. THE BILL IS MULTIFARIOUS AND THERE¬ 
FORE SUBJECT TO MOTION TO DISMISS 
ON THAT GROUND ALONE. 

“Every'defense in point of law arising upon 
the face of the bill, whether for misjoinder, non¬ 
joinder, or insufficiency of fact to constitute a 
valid cause of action in equity, which might here¬ 
tofore have been made by demurrer or orally shall 
be made by motion to dismiss.” 

Equity Rule 28, Supreme Court of the District 
of Columbia. 

A. The bill is multifarious as to parties defendant. 

Paragraphs four and five of the bill relating to the 
alleged liability of defendants for payment of stock 
subscriptions to capital stock of plaintiff corporation 
do not allege a joint liability on a joint subscription 
contract but allege separate subscriptions by each of 
the defendants. 

Paragraph six of the bill alleges what seems to be a 
joint liability on the part of the defendants to recon¬ 
vey property to plaintiff, but, as will be pointed out 
later, this paragraph is defective in not stating a cause 
of action and would, therefore, be subject to motion to 
dismiss on that ground. 

Paragraph seven of the bill relating to the alleged 
retention of bonuses and commissions by defendants 
sets up an alleged separate liability in different 
amounts and consequently states a several and not a 


joint cause of action against the defendants, j There is 
no allegation of a joint loan. j 

Paragraph eight of the bill attempts to make out a 
joint cause of action against the defendants! for oral 
statements in the nature of slander against plaintiff 
corporation. 

\ 

‘‘The tort complained of is verbal slander and 
nothing more for which it seems a joint action 
against two cannot be maintained. For a libel, 
signed and published, a joint action, it has been 
held, may be supported, and upon the grojund that 
it is an entire offense and one joint act jdone by 
them both. But such an action cannot be main¬ 
tained against two for slanderous words because 
the words of one are not the words of tt(e other. 
The act of each constitutes an entire andl distinct 
offense. ’ ’ I 

Webb V. Cecil, et aL, (Ky), 48 Am.D. 4^3. 

It is thus apparent that a joint liability against the 
defendants is not established by the allegation^ of any 
except the sixth paragraph of the bill, which sixth 
paragraph is defective in that it does not state | a valid 

cause of action against the defendants. i 

1 

B. The bill is multifarious as to joinder of ca\fjises of 
action, j 

Separate and disconnected causes of action ^re set 
forth therein, some of which are cognizable at Uw and 
some in equity. j 

The alleged causes of action for stock subscriptions 
set out in paragraphs four and five are actions! which 
can only be brought at law. j 

“Ordinarily the remedy of the corporation at 
law to enforce the contract of subscription full 
and complete and an action in equity will not lie.” 
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Childs V. Cleaves, 95 Me. 498; 

Strasburg Railroad Company v. Echternacht, 
21 Pa. State, 220; 60 Aju.D., 49; 

Sigua Iron Company v. Clark, 77 Fed., 496. 

It is further provided in section twenty-two (22) 
of the General Corporation Law of the State of Dela¬ 
ware, under which the bill alleges the plaintiff cor¬ 
poration was formed, that the remedy on unpaid sub¬ 
scription contracts to corporate stock shall be at law. 

Paragraph six, assuming for the moment that it 
states a valid cause of action against defendants, 
states a cause of action which is only cognizable in 
equity, since it seeks to compel specific performance by 
defendants of either an escrow agreement, a resulting, 
or a constructive trust. 

Paragraph seven of said bill apparently attempts 
to recover from defendants illegal and usurious bo¬ 
nuses and commissions alleged to have been retained 
by them in their financial transactions with the plain¬ 
tiff corporation. The cause of action therein set up 
mav be brought onlv at law. 

Construing section 1181 of the Code of Laws for 
the District of, Columbia, this court has said in Metro¬ 
politan Loan and Trust Company v. Schaeffer, 44 App. 
D. C., 356 at page 373 

'‘The party claiming relief from the usurious 
contract, having failed to claim an off-set against 
the enforcement of that particular contract, has 
his remedy at taw to recover back the amount pre¬ 
scribed by statute as the penalty for usuary.’’ 

Paragraph eight of plaintiff’s bill, assuming that 
it states a valid cause of action, states one which may 
be maintained only at law in the nature of an action 
for slander. 


7 


C. There is no connection or interdepend^ence be¬ 
tween said alleged causes of action sufficient\to bring 
then unthin the rule of a common point of litigation, 
and consequently not subject to a motion to ^trike on 
the ground of multifariousness. i 

j 

There is joined in one bill an action on a | contract 
to recover unpaid stock subscriptions, a suit |:o estab¬ 
lish a constructive or a resulting trust and/or tjo specif¬ 
ically enforce an escrow agreement, an actic^n to re¬ 
cover alleged usurious retentions by the defjendants, 
and an action in the nature of an action for slander. 
There is nothing which links up these causes of action 
or makes them part of a general scheme by tjhese de¬ 
fendants to injure or defraud the corporation! There 
is nothing in the bill which sets out their occurrence 
in point of time or with any continuity of J)urpose. 
Actions which are several in nature are attempted to 
be joined against both defendants. Actions wjhich are 
cognizable at law are joined inditferently with causes 
of action properly brought only in equity. The issues 
which an answer would be compelled to raise to the 
various allegations of the bill would promote neither 
the convenient and expeditious administration of jus¬ 
tice nor properly preserve the interests of defendants. 

Equity Rule No. nineteen (19) relied on b^ appel¬ 
lant, provides that ‘‘plaintiff may join in on^ bill as 
many causes of action cognizable in equity as he may 
have against the defendant^’ and “if there be more 
than one defendant the liability must be one Asserted 

I 

against all of the material defendants, or sufficient 
grounds must appear for uniting the causes action 
in order to promote the convenient administration of 
justice.’^ It is submitted that the mere reading of this 
rule sufficiently condemns appellant’s bill i]L t^e light 
thereof. i 
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II. THE BILL DOES NOT ALLEOE SUFFICIENT 
FACTS UPON WHICH THE COURT MIGHT 
DECREE EITHER THE SPECIFIC PERFOR¬ 
MANCE OF AN ESCROW AGREEMENT OR 
RAISE A RESULTING OR CONSTRUCTIVE 
TRUST IN FAVOR OF APPELLANT. 

A. No f>acts are set forth upon which to decree the 
specific performance of an escrow agreement, 

A deed delivered to a third person to be delivered 
to the purchaser on the happening of a contingency or 
the performance of certain conditions on his part is a 
deed delivered in escrow. 

Thomas v. Soward, 25 Wis. 631; 

Hubbard v. Greely, 84 Me. 340, 348; 

Gaston v. City of Portland, 16 Ore. 255. 

“In pleading an escrow, it is necessary to aver 
the condition upon which the deed was executed.” 

Graves v. Tucker, 18 Miss. 9. 

The sixth paragraph of appellant’s bill contains the 
bald recital of an escrow agreement and a refusal on 
the part of the defendants to reconvey the property to 
plaintiff. There is no allegation of a condition prece¬ 
dent to conveyance, which is the essence of an escrow, 
and no allegation of the performance, or excuse for 
non-performance, of said condition on the part of 
plaintiff corporation. 

B. If plaintiff relies upon a resulting trust, no facts 
sufficient to raise the same are set forth in the sixth 
paragraph of its hill. 

“There is some confusion between resulting 
and constructive trusts. In the former there is 


9 


always the element, although it is an implied one, 
of an intention to create a trust.’’ | 

Sieger v. Sieger, 202 N. W., 742, 42 A. L. R., 1. 

A resulting trust may arise; 

1. Where an estate is purchased in the namb of one 

person and the money or consideration is paid by 
another. i 

2. Where there is a disposition of property o|n trusts 

which are not declared, or are only partially (declared, 
or are illegal. | 

3. Where a conveyance is made without consic^eration 

and it appears from the circumstances the grantee is 
not intended to take beneficially. | 

4. Where a person standing in a fiduciary ^-elation 

uses fiduciary funds or assets to purchase property in 
his own or a third person’s name. j 

Plaintiff’s bill does not state who furnished the con¬ 
sideration for the purchase of the real estate in ques¬ 
tion, does not state the existence of an express written 
trust, whose purposes fail or are illegal or are] not or 
only partially declared. There is no allegation as to a 
conveyance without consideration and there is no aver¬ 
ment that defendants stood in a fiduciary relation to 
the corporation and used fiduciary funds in the acquisi¬ 
tion of this property. 

Wliere a resulting trust is sought to be established 
and enforced the bill, complaint or petition musl^ allege 
with distinctness and precision all the facts frond which 
it is claimed to arise. i 

I 

Gilbreath v. Farrow, 147 Ala. 183, 41 SoJ 1000; 
Oden V. Lochwood, 136 Ala. 514, 33 So. 895; 
Schultz V. McLean, (Cal) 25 Pac. 427; I 
Euler V. Schroeder, 112 Md. 155, 76 Atl 164; 
Koster v. Miller, 149 Ill. 195, 37 N. E. 46. j 




10 


C. If plaintiff relies upon a constructive trust, no 
facts sufficient to raise the same are set forth in para¬ 
graph six of its hill. 

A constructive trust does not arise by agreement 
or from intention, but the operation of law, and fraud, 
active or constructive, is its essential element. 

There is no averment of fact, either in the sixth par¬ 
agraph or in any other paragraph of the bill upon 
which the law could possibly impute any fraudulent 
conduct on the part of these defendants in relation 
to the acquisition of the real estate in question. 

A bill, complaint, or petition to establish a construc¬ 
tive trust must clearlv and dehnitelv allege all the 
facts relied upon as giving rise to such trust. It must 
allege with particularity the acts of fraud, either actual 
or constructive on the part of the person sought to be 
charged as trustee, and it is not sufficient merely to 
assert the fraud as a conclusion. 

Plummer v. Brown, 70 Cal. 544, 12 Pac. 4G4; 

Vance v. Burbank, 101 U. S. 519; 

Schatfner v. Schaffner, 145 Pa. Stale 163, 22 
Atl. 822* 

Alexander v. Spaulding, 160 Ind. 176, 66 N. E. 
694. 

True it is that the third paragraph of section 1118 
of the Code of Laws of the District of Columbia, upon 
which appellant seems to rely, excludes the operation 
of the statute of frauds from trusts which may arise by 
the implication or construction of law. It is submitted, 
however, that plaintiff, in its bill has not set up suffi¬ 
cient facts upon which to impose any of these impli¬ 
cations. 

Cases cited in appellant’s brief in respect to part 
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performance under the Statute of Frauds, creation of 
a valid trust by parol, and the raising of resi^lting or 
constructive trusts on various sets of facts, |iave no 
application to the case at bar, inasmuch as nc^ one of 
the facts necessary to these situations is alleged in 
plaintiff ^s bill. 

CONCLUSION. ! 

j 

The bill is multifarious both as to joinder of 1 parties 
defendant, and joinder of causes of action aid does 
not contain a common point of litigation whiclji would 
relieve it of this defect. 1 

It is further multifarious in that it attempts |;o com¬ 
bine causes of action cognizable in equity with those 
only cognizable at law. | 

The allegations of paragraph six do not set up suffi¬ 
cient facts to constitute a valid cause of action. | 

It is therefore submitted that the decree of th^ court 

below in dismissing the bill should be affirmed] 

1 

Respectfully submitted, j 

1 

Leon Tobrinee, i 

Byron U. Graham, 1 

Walter N. Tobriner, j 

Attorneys for Appellees, 




